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A. IDENTITY OF PETITIONER

Petitioner Kevan Vansyckle, the appellant below, asks this Court
to review the decision referred to in Section B.
B. COURT OF APPEALS DECISION

Vansyckle requests review of the Court of Appeal’s unpublished

decision in State v. Vansyckle, No. 42786-9-1I entered on December 10,

2013.!

C. ISSUE PRESENTED FOR REVIEW

May a criminal defendant challenge for the first time on appeal the
trial court’s boilerplate finding that he has the ability to pay legal financial
obligations (LFOs)?

D. GROUNDS FOR REVIEW

Review should be granted under RAP 13.4(b)(4) because whether
a criminal defendant may challenge for the first time on appeal boilerplate
findings that he has the ability to pay LFOs is an issue of substantial

public interest currently pending before this Court. See State v. Blazina,

174 Wn. App. 906, 301 P.3d 492, rev. granted, 178 Wn.2d 1010 (2013).

! The decision is attached as an appendix.



E. RELEVANT FACTS

After a bench trial, the trial court found Vansyckle guilty of three
counts of first degree child molestation and not guilty of one count of first
degree child molestation. CP 238-40. The trial court imposed concurrent,
standard range, indeterminate sentences of 198 months to life for each
child molestation conviction. CP 100-15. Vansyckle was also ordered to
pay $3284.41 in LFO’s. CP 104; 1RP? 1326-27.

The Judgment.and Sentence contained the following boilerplate
language:

2.5 ABILITY TO PAY LEGAL FINCINCIAL
OBLIGATIONS The court has considered the
total amount owing, the defendant’s past,
present and future ability to pay legal financial
obligations, including defendant’s financial
resources and the likelihood that the
defendant’s status will change. The court finds
that the defendant has the ability or likely
future ability to pay the legal financial
obligations imposed herein. RCW 9.94A.753.

CP 104.

There was no check box for the trial court to mark on the pre-

printed sentencing form; and the trial court made no statements at

sentencing regarding Vansyckle’s ability to pay. CP 104; 1RP 1326-27.

Rather, the trial court explained the imposition of the $2,000 in court-

2 The index to the citations to the record is found in the Brief of Appellant
(BOA)at2,n.2.



appointed attorney fees and defense costs as follows: “$2,000 because this
case proceeded all the way through trial and that’s the amount that I award
for DAC recoupment.” 1RP 1327,

Vansyckle challenged the imposition of the LFOs for the first time
on appeal. Supplemental Brief of Appellant (SBOA at 1-4). The State
argued the issue was not properly preserved. Brief of Respondent (BOR)
at 12-15. Division Two agreed with the State and c.oncluded the issue had
been waived. Appendix at 8.

F. ARGUMENT IN SUPPORT OF REVIEW

WHETHER A CHALLENGE TO AN LFO FINDING

MAY BE RAISED FOR THE FIRST TIME ON APPEAL

IS AN ISSUE OF SUBSTANTIAL PUBLIC INTEREST

WARRANTING REVIEW.

RCW 9.94A.760 permits the trial court to impose costs “authorized
by law” when sentencing an offender for a felony. RCW 10.01.160(3)
permits the sentencing court to order an offender to pay LFOs, but only if
the trial court has first considered his individual financial circumstances
and concluded he has the ability, or likely future ability, to pay. The
record here does not show the trial court considered Vansyckle’s ability or

future ability to pay before it imposed LFOs. Because such consideration

is statutorily required, the trial court’s imposition of LFOs was erroneous



and the validity of the order may be challenged for the first time on
appeal.

1. The Legal Validity of the LFO Order May Be

Challenged For The First Time On Appeal As An
Erroneous Sentencing Condition.

Although the general rule under RAP 2.5 is that issues not objected
to may not be raised for the first time on appeal, illegal or erroneous
sentences may be challenged for the first time on appeal. State v. Ford,
137 Wn.2d 472, 477-78, 973 P.2d 452 (1999) (citing cases where
defendants were permitted to raise sentencing challenges for the first time

on appeal); see also, State v. Bahl, 164 Wn.2d 739, 744, 193 P.3d 678

(2008) (holding erroneous condition of community custody may be
challenged for the first time on appeal). Specifically, this Court has held a
defendant may challenge, for the first time on appeal, the imposition of a
criminal penalty on the ground the sentencing court failed to comply with
the authorizing statute. State v. Moen, 129 Wn.2d 535, 543-48, 919 P.2d

69 (1996).

3 See also, State v. Parker, 132 Wn.2d 182, 189, 937 P.2d 575 (1997)
(improperly calculated standard range is legal error subject to review); In
re Personal Restraint of Fleming, 129 Wn.2d 529, 532, 919 P.2d 66 (1996)
(“sentencing error can be addressed for the first time on appeal even if the
error is not jurisdictional or constitutional”); State v. Hunter, 102 Wn.
App. 630, 9 P.3d 872 (2000) (examining for the first time on appeal the
validity of drug fund contribution order); State v. Roche, 75 Wn. App.
500, 513, 878 P.2d 497 (1994) (holding “challenge to the offender score




In Moen, this Court held a timeliness challenge to a restitution
order could be raised for the first time on appeal. Rejecting a waiver
argument, this Court explained:

We will not construe an uncontested order entered after the

mandatory 60-day period of former RCW 9.9A.142(1) had

passed as a waiver of that timeliness requirement; it was

invalid when entered.

Id. at 541 (emphasis added). This Court concluded the restitution was not
ordered in compliance with the authorizing statute and, therefore, the
validity of the order could be challenged for the first time on appeal. Id. at
543-48,

The record here shows the trial court failed to comply with the
statutory requirements set forth in RCW 10.01.160(3). Vansyckle may
therefore challenge the trial court’s LFO order for the first time on appeal.

In State v. Calvin,  Wn. App. __, 302 P.3d 509 (2013), motion

for reconsideration granted (October 24, 2013), Division One originally

held Calvin could challenge his LFO order for the first time on appeal, but
later reversed course. The reasoning supporting the course change does

not apply here.

calculation is a sentencing error that may be raised for the first time on
appeal™); State v. Paine, 69 Wn. App. 873, 884, 850 P.2d 1369 (1993)
(collecting cases and concluding that case law has “established a common
law rule that when a sentencing court acts without statutory authority in
imposing a sentence, that error can be addressed for the first time on

appeal”).



The issue in Calvin was whether there was insufficient evidence to

support the trial court’s decision that Calvin had the ability to pay LFOs.
Calvin, 302 P.3d at 521. By contrast, Vansyckle asserts the trial court
failed to undertake the statutorily required factual analysis required under
RCW 10.01.160.

The factual nature of Calvin’s argument drives the waiver analysis.

Specifically, the Calvin court held “the imposition of costs under [RCW

293

10.01.160] is a factual matter ‘within the trial court’s discretion,”” and
“[f]ailure to identify a factual dispute or to object to a discretionary
determination at sentencing waives associated errors on appeal.” Calvin,
__ Wn. App. __, 2013 WL 6332944 *11 (citations omitted). Having
framed the issue as a sufficiency challenge, rather than a legal challenge,

Calvin cites this Court’s holdings in In re Personal Restraint of Goodwin*

and In re Personal Restrain of Shale,’ for the proposition that “failure to

identify a factual dispute or to object to a discretionary determination at
sentencing waives associated errors on appeal.” Id.
Unlike Calvin, Vansyckle’s challenge does not involve

discretionary acts of the trial court. As discussed in detail below,

4146 Wn.2d 861, 874-75, 50 P.3d 618 (2002).

> 160 Wn.2d 489, 494-95, 158 p.3d 588 (2007).



compliance with the statutory directives of RCW 10.01.160 is not
discretionary. Furthermore, the issue raised by Vansyckle is legal, not

factual. See, State v. Bumns, 159 Wn. App. 74, 77, 244 P.3d 988 (2010)

(whether the trial court exceeds its statutory authority is an issue of law).

Thus, Calvin’s waiver analysis is not on point.

The issue raised in this case is analogous to that raised in Moen,

not Calvin. Thus, if the record shows the trial court did not follow RCW

10.01.160(3), the issue is reviewable for the first time on appeal

2. Because The Sentencing Court Did Not Comply
With  RCW  10.01.160(3), Vansyckle May
Challenge the LFO Order For The First Time on

Appeal

RCW 10.01.160(3) provides:

[t}he court ghall not order a defendant to pay costs unless

the defendant is or will be able to pay them. In determining

the amount and method of payment of costs, the court shall

take account of the financial resources of the defendant and

the nature of the burden that payment of costs will impose.
RCW 10.01.160(3) (emphasis added). The word “shall” means the
requirement is mandatory. State v. Claypool, 111 Wn. App. 473, 475-76,
45 P.3d 609 (2002). The trial court therefore lacked authority to impose

LFOs if it did not first take into account Vansyckle's financial resources

and the particularized burdens of payment.



While formal findings supporting the trial court’s decision to
impose LFOs under RCW 10.01.160(3) are not required, the record must
minimally establish the sentencing judge considered the defendant’s
financial circumstances and made an individualized determination he has

the ability, or likely future ability, to pay. State v. Bertrand, 165 Wn. App.

393, 403-04, 267 P.3d 511 (2011), rev. denied, 175 Wn.2d 1014 (2012);
State v. Curry, 118 Wn.2d 911, 916, 829 P.2d 166 (1992);

The record does not establish the trial court actually considered
Vansyckle’s financial resources and the nature of the payment burden or
made an individualized determination regarding his ability to pay. For
example, the court made no inquiry into Vansyckle’s financial resources,
debts, or employability. Instead, the record suggests the trial court
imposed $2,000 in court-appointed attorney fees and defense costs only
because that was its normal practice for a case that proceeded through
trial. 1RP 1327.

Furthermore, it is the State’s burden to prove the defendant’s
ability or likely ability to pay. State v. Lundy, 176 Wn. App. 96, 105, 308
P.3d 755 (2013). The State presented no evidence establishing
Vansyckle’s ability to pay and did not ask the court to make a

determination.under RCW 10.01.160. 1RP 1294.



The only part of the record that suggests the trial court complied
with RCW 10.01.160(3) is the boilerplate finding in the Judgment and
Sentence. CP 104. A boilerplate finding, standing alone, is antithetical to
the notion of individualized consideration of specific circumstances. See,

e.g., In re Dependency of K.N.J., 171 Wn.2d 568, 257 P.3d 522 (2011)

(boilerplate finding alone was insufficient to show the trial court gave

independent consideration of the necessary facts); Hardman v. Barnhart,

362 F.3d 676, 679 (10th Cir. 2004) (boilerplate findings without a more
thorough analysis did not establish the trial court conducted an
individualized consideration of witness credibility).

The form used in Vansyckle’s case was a pre-formatted conclusion
that he had the ability to pay LFOs. It does not include a checkbox to
indicate even minimal individualized consideration. CP 104. Rather,
every time one of these forms is used, there is a pre-formatted conclusion
the trial court followed the requirements of RCW 10.01.160(3) -
regardless of what actually transpired. This type of finding cannot reliably
establish the trial court complied with RCW 10.01.160(3).

| In sum, the record fails to establish the trial court actually
considered Vansyckle’s financial circumstances before imposing LFOs.

As such, it did not comply with the authorizing statute. Such



noncompliance is subject to challenge for the first time on appeal. This
Court should reach the issue and order the LFO order vacated.

G. CONCLUSION

For the reasons stated above, Vansyckle respectfully asks this

Court to grant review.

DATED this 7 day of January, 2014.

Respectfully submitted

JARESB. STEED
WSBA No. 40635

Office ID No. 91051
Attorneys for Appellant

-10-



APPENDIX



o FILED
COURT o .
DIVISIohEALS
WI30EC 10 4
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DIVISION II | BY .

K 9:53

)
STATE OF WASHINGTON, No. 42786-9-11 w '
Respondent, |
v.
KEVAN M. VANSYCKLE, ' ‘ UNPUBLISHED OPINION
| Appellant.

PENOYAR, J. — Kevan M. Vansyckle appeals his conviction of three counts of first degree
child molestation, argu_ing that the trial court erred by imposing a community custody condition
that restricts his computer use and intémet access and by finding that he has the ability to pay the
legal financial obligations (LFO’s) imposed in his judgment and sentence. Vansyckle raises
additional claims o‘f error in his statement of additional grounds (éAG). Because the Department
of Corrections (DOC) recommended the community custody condition at issue to reduce
Vansyckle’s risk to the community, and because he did not object to the court’s finding that he
has the ability. to pay his LFO’s, we reject these claims of error as well as Vansyckle’s SAG

“claims. We affirm his convictions. |
FACTS

M.D. met Vansyckle in 2007 when she was seven or eight years old. At the time, M.D.
was living with her mother and her mother’s boyfriend, who was Vansyckle’s father. Vansyckle
recently had been released from a juvenile detention center following his conviction of two

counts of first degree child molestation and one count of indecent exposure.
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On the evening that M.D. met Vansyckle, they stayed up'in the living room after her
parents went to bed. Vansyckle asked M.D. to éome over and sit on the arm of the chair while
he was using the computer. After M.D. comblied, Vansyckle unzipped her pants and touched
her sexually. Vansyckle said he would stop if M.D. said “no,” which she did. 2 Report of
Proceedings (RP) at 203. M.D. and Vansyckle then played a board g&ne. During the game, he
again had sexual contact with M.D. when she stretched to move her board piece.

| A second incident occurred when Vansyckle visited M.D.’s home with his 16-year-old
girl friend. M.D. was playing chase with Vansyckle when he pulled her into her bedroom.
Vansyckle had sexual contact with M.D. and forced her to have sexual contact with him. A third
incident of sexual touching occurred when Vansyckle came into M.D.’s bedroom while she was
doing homework.

M.D. eventually told her mother that Vansyckle had b_een touching her in the “wrong
places.” 2 RP at 186. The next day, M.D. wrote a note to her school counselor about
Vansyckle. When thé counselor met with M.D., she described Vansyckle’s inappropriate
contact, The counselor reporfed the conversation to the sheriff, and M.D. subsequently repeated
her allegations to a forensic interviewer and a mental health therapist.

The State charged Vansyckle by amended information with three counts of first degree
chil& molestation and one count of first degree child rape or, in the alternative, first degree child
molestation. After Vansyckle waived his right to a jury, the trial court ruled that his prior
convictions were admissible under former RCW 10.58.090 (2008) and under ER 404(b) as

evidence of a common scheme or plan.
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M.D. testified about her allegations, as did her mother, two therapists, her counselor, and
a nurse practitioner. The tape of M.D.’s forensic interview was published in open court as well.
The trial court ruled that the child hearsay evidence was admissible.

In addition, Several witnesses testified about Vansyckle;s prior offenses. The
psychologist who treated Vansyckle following his release from juvenile detention then testified
that his treatment rules proﬁibited contact with minors that was not approved in advance and
required Vansyckle to report any incidental contact. Thé psychologist testified that he never
gave permission for Vansyckle to have contact v&.rith M.D. with or without his girl friend’s
supervision, and that Vansyckle never reported such contact. Vansyckle’s parole counselors
added that they never gave Vansyckle permission to travel outside the county to see his father or
to have contact with a minor, as his parole conditions also required, and that Vansyckle never
reported his travel or contact. A polygraph examiner testified that Vansyckle reported twice
engaging in sexual contact with his l7—year-oid stepsister while he was on parole.

Several witnesses testified 1n Vansyckle’s defense, but the trial court found him guilty of
three counts of first degree' child molestation. The presentence investigation (PSI) report
revealed that during a prior evaluation, Vansyckle had disclosed 16-18 possible victims.
Another former evaluator believed that \}ansyckle met the statutory requirements for a civil
commitment referral. The PSI report also revealed that Vansyckle had failed 4 of 5 polygraphs
that addressed unsupervised and sexual contact with minors. The PSI report recommended that
the trial court impose all of the conditions listed in the attached Appendix H: “Recommended
conditions in Appendix H will enable [DOC] to effectively monitor and supervise Mr. Vansyckle

in the community. Intervention applied to these areas [will] assist in reducing potential risk to
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community safety.” Clerk’s Papers (CP) at 86. One of these conditions prohibited intemét or
computer access without court approval.

During sentencing, the prosecutor asked the trial court to impose all of the conditions in
Appendix H, which he described as “standard required conditions for this type of offense
including gelographical restrictions, associational restrictions.” 8 RP at 1293. The prosecutor
stated that the treatment providers and probation officers who testified had shown that Vansyckle
could not be monitored in the community. “[H]e will not comply with probation conditions; he
will not comply with supervision; he will not admit the typ.es of behaviors he neéds to admit in
order that people in the community can be safe.” 8§ RP at 1298.

Vansyckle’s attorney then complained that the community corrections officer who wrote
the PSI report had interviewed Vansyckle in his absence even though he had tbld the court he
wanted to be present. Defense counsel asked the court to delete all of Vansyckle’s statements
from the PSI report, but the court declined, stating twice that its sentencing decision would be
based solely on the evidence introduced at trial.

After the defense acceptéd the amount of restitution the State requested, the trial court
imposed other legal financial obiigations (LFO’s) without objection. Finding 2.5 in the
judgment and sentence included boilerplate language stating that the defendant had the ability to
pay the LFO’s imposed. The judgment and sentence also included Appendix H and its condition
prohibiting computer and .internet access Without court appréval. The trial court sentenced

Vansyckle to concurrent sentences of 198 months to life, with lifetime community custody.
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ANALYSIS

L CoMMUNITY CUSTODY CONDITION

A trial court may only impose a sentence authorized by statute. In re Postsentence
Review of Leach, 161 Wn.2d 180, 184, 163 P.3d 782 (2007). An erroneous sentence may be
challenged for the first time on appeal, and a defendant has standing to challenge allegedly
erroneous sentencing conditions even though he has not yet been charged with violating them.
State v. Bahl, 164 Wn.2d 739, 744, 193 P.3d 678 (2008); State v. Riles, 86 Wn. App. 10, 14-15,
936 P.2d 11 (1997), affirmed, 135 Wn.2d 326, 957 P.2d 655 (1998). We review conditions of
commumty placement to determme whether their imposition is mamfestly unreasonable or based
on untenable grounds. See State v. Vant, 145 Wn. App. 592, 602- 03, 186 P. 3d 1149 (2008)
(condition may be manifestly unreasonable if trial court lacked authority to impose it).

The statutes in effect when Vansyckle committed his offenses required the trial court to
impose the following conditions unless it waived them:

(a) The offender shall report to and be available for contact with the assigned

community corrections officer as directed;

(b) The offender shall work at department-approved education, employment or

community restitution, or any combination thereof;

(¢) The offender shall not possess or consume controlled substances except

pursuant to lawfully issued prescriptions;

(d) The offender shall pay supervision fees as directed by the department; and

(e) The residence location and living arrangements shall be subject to the prior

approval of the department during the period of community placement.

Former RCW 9.94A.700(4) (2003); see RCW 9.94A.345 (sentence imposed under Sentencing

Reform Act shall be determined in accordance with law in effect when offense was committed).
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In addition, former RCW 9.94A.700(5) permitted a sentencing court to impose any or all
of the following conditions of community custody: |

(a) The offender shall remain within, or outside of, a specified geographical

boundary;

(b) The offender shall not have direct or mdu‘ect contact with the victim of the

crime or a specified class of individuals;
(¢) The offender shall participate in crime-related treatment or counseling

services;

(d) The offender shall not consume alcohol; or

(e) The offender shall comply with any crime-related prohibitions.
A trial court also could order a defendant to participate in rehabilitative programs or to otherwise
perform affirmative conduct reasonably related to the circumstances of the offense, the
offender’s risk of reoffending, or the safety of the community. Former RCW 9.94A.712(6)(a)(i)
(2006). |

Vansyckle argues tﬁat the condition restricting his cdmputer use and internet access was
permissible only if it constituted a crime-related prohibition under former RCW 9.94A.700(5)(e).
Crime-related prohibitions allow the sentencing court to prohibit conduct that relates directly to
the circumstancps of the crime for which the offender has been convicted. State v. Berg, 147
Wn. App. 923, 942; 198 P.3d 529 (2008), abrogated on other grounds, State v. Mutch, 171
Wn.2d 646, 254 P.3d 803 (2011). No causal link need be established between the condition
imposed and the crime committed, so long as the condition relates to the circumstances of the
crime. State v. Llamas-Villa, 67 Wn. App. 448, 456, 836 P.2d 239 (1992). Vansyckle contends
that the condition at issue must be stricken because it is in no way related to'the circumstances of.

his offenses. See State v. O'Cain, 144 Wn. App. 772, 775, 184 P.3d 1262 (2008) (striking

internet access condition because there was no evidence that it was crime related).
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The State acknowledges that the condition restricting computer use and internet access is
. not crime related. It argues, however, that this condition is authorized under RCW
9.94A.704(2)(a), which provides that DOC shall assess an offender’s risk of reoffense and may'
establish additional conditions of community custody based on the risk to community safety.'
The trial court must order the offender to comply with any conditions imposed by DOC under
RCW 9.94A.704. RCW 9.94A.703(1)(b); see also 13B SETH A. FINE, WASHINGTON PRACTICE:
CRIMINAL LAW, § 3607, at 183-84 (2012-13) (DOC-imposed. community custody conditions are
mandatory).

In the PSI report, DOC recommended imposing the restriction on Vansyckle’s computer
use and internet access so that it could effectively monitor him and reduce his potential risk to
~ the community. During sentencing, the State asked the court to impose the DOC-recommended
conditions so that Vansyckle could be more effectively monitored in the community. After
asserting that its role was to protect the community, the trial court imposed the recommended
conditions, including the restriction on Vansyckle’s computer use and internet access. Under the
circumstances, ﬁﬁs condition was not manifestly um-easonab_le. We affirm the imposition of this
community custody condition.

II. LEGAL FINANCIAL OBLIGATiONS .
Vansyckle argues next that the trial court erred by finding th;at he had the ability to pay

the LFO’s imposed without conducting ariy inquiry into his financial circumstances.

! Although RCW 9.94A.704 was enacted after Vansyckle’s offense range of June 15, 2007
through June 3, 2009, the legislature intended it to apply to all sentences imposed after August 1,
2009, for any crimes committed before August 1, 2009. LAws OF 2008, ch. 231 §§6-58.
Vansyckle was sentenced on November 8, 2011.

7
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. The court imposed $2,000 in court-appointed attorney fees and defense costs, a $500
victim penalty assessment, $484.41 in restitution, a $200 filing fee, and a $100 DNA testing fee.
Except for the attorney fees and the amount of restitution, these fees were mandatory. RCW
7.68.035(1)(a); RCW 43.43.7541; kCW 36.18.020(2)(h). Vansyckle agreed to the State’s
restitution request and did not object to the court’s imposition of $2,000 in attorney fees and
costs. Nor did he object to the written finding regarding his ability to pay. Consequently, he has
waived his challenge to the court’s finding regarding his ability to pay the LFO’s imposed in his
judgment and sentence. RAP 2.5(a); State v. Snapp, 119 Wn. App. 614, 626 n.8, 82 P.éd 252

(2004, -
III.  SAGISSUES
Vansyckle’s SAG raises four issues. He argues first that he was unable to properly
- defend himself against the charges because his private investigator could not be located on the
day of trial and because the court refused to grant a continuance until the investigator could be
found. There is no reference in the record to any private investigator or to any related request for
a continuance, Furthermore, Vansyckle does not déscribt; any evidence or defense theory that an
investigator might have produced if located. We decline to discuss this claim of error further.
Vansyckle next contends that the evidence of his criminal history was prejudicial. The
trial court admitted this evidence under former RCW 10.58.090 and ER 404(b). Although
former RCW 10.58.090 has since been declared unconstitutional, the court’s admission of this
evidence to prove a common scheme or plan under ER 404(b) remains valid. State v. Gresham,
173 Wn.2d 405, 423, 432, 269 P.3d 207 (2012). Evidence that falls within this rule is admissible
if its probative value exceeds its prejudicial effect. State v. Kennéaly, 151 Wn. App. 861, 886,

214 P.3d 200 (2009), review denied, 168 Wn.2d 1012 (2010). The fact that prior conviction
8 :
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evidence is prejudicial does not bar its admission under ER 404(b), and we see no error in this
regard. |

Vansyckle also argues that the trial court and the prosecuting attorney would not allow
the defense to test the. credibility of ény witnesses. The record does not support this claim, as it
shows that defense counsel subjected several of the prosecution witnesses to rigorbus Cross
examination in an effort to undermine their credibility. |

Finally, Vansyckle contends that his Sixth Amendment right to counsel was violated
when his attorney was not present during his presentence interview. The right to counsel
attaches when the State initiates adversarial proceedings against the defendant. State v.

| Everybodytalksabout, 161 Wn.2d 702, 707, 166 P.3d 693 (2007) (citing Brewer v. Williams, 430
U.S. 387, 401, 97 S. Ct. 1232, 51 L. Ed. 2d 424 (1977)). This right applies to every criticél stage
of the proceedifxgs. Everybodytalksabout, 161 Wn.2d at 708.

A presentence interview is a noncritical stage of the proceedings if the information
obtained is used only for sentencing purposes. United States v. Jackson, 886 F.2d 838, 844 (7th
Cir. 1989);. Baumann v. United States, 692 F.2d 565, 578' (9th Cir. 1982). In

. Everybodytalksabout, however, the State used evidence obtained duﬁng a presentence
investigation from an unrepresented defendant in a later trial against the same defendant. 161
Wn.2d at 706-07. Because the statements the defendant made during the presentence interview
were used for the adversarial purpose of convicting him in a subsequent trial, the interview was a
critical stage of the proceeding to which the right to counsel applied. Everybodytalksabout, 161

Wn.2d at 712.
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The State did not use Vansyckie’s disclosures during the pregentence interview for
purposes of a later prosecution, and the trial court did not consider those disclosures in
sentencing him. Accordingly, the presentence interview did not constitute a critical phase of the
proceeding, and the absence of defense counsel during that interview did not violate Vansyckle’s
rights under the Sixth Amendment.

Affirmed.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

Penoy&

2.06.040, it is so ordered.

We concur:

s, )

Maia J.

bl
=Y
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON

)
)
Respondent, )
' ) SUPREME COURT NO.

VS. ) COA NO. 42786-9-11
)
KEVAN VANSYCKLE, )
)
Petitioner. )

DECLARATION OF SERVICE

[, PATRICK MAYOVSKY, DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

THAT ON THE 8™ DAY OF JANUARY, 2014, | CAUSED A TRUE AND CORRECT
COPY OF THE PETITION FOR REVIEW TO BE SERVED ON THE PARTY / PARTIES

DESIGNATED BELOW BY DEPOSITING SAID DOCUMENT IN THE UNITED STATES
MAIL.

[X]  KEVAN VANSYCKLE,
DOC NO. 352699
STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY
ABERDEEN, WA 98520

SIGNED IN SEATTLE WASHINGTON, THIS 9™ DAY OF JANUARY, 2014.

X%W
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